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I.Definitionandscopeof .tort。

鉦.Relationoftorttootherlegalcategories.

皿,SomecommentsfromtheviewpointoftheCivilLaw.

.IV.Tortfromthepointofviewoftheinter俘stsprotected,

▽.Socialfunctionsoftortandfactorsaffectingtortliability.

1.D♂in盲 毛盲onandscopeoF毛or毫.

Theword``tort"conveyslittlemea亘irLgtotheaveragelayman、,

becauseit・tym・1・giρ ・lly・ ・mest…m瓜 ・nlaw・ ・耐 ・iesf・ ・rPth・

law.Fre且chtort,・whichi亘tum'camefromthe『Latintortus,

■neaning``twisted"or``wrung"。Therefore,itissaidthatthelaw.

Fre夏chtortsignifiedanywronginitsloosesenseofthewordas

:itisstillusedillFrance .Nowadays,however,atortinitstech豆ical

useismtanywrongbuto箆}yaparticularkirLdofwrong,or,.mereも
strictly,ofcivilwrong,Suchasassault,battery,falsei皿prisonment,

tresp&ss,colwersion,defamationofcharacter,negligence,nuisarLce

orseduction.Theseexamplesmayvisuallzethegeneralideaoftort

cleaエlyenough,buttheexactdefinitionofitisactua11yamatterof

1ノ
,greatdifficultyevenfertheIawyer.、

Thelawoftertisindeedanwell.recognisedsubjectinthelaw

・curriculum
,mdthere&requite .afew3rticlesandbookswrittenの

aboutthetopic.Nevertheless,nosingledefinitionoftortise且tirely

メ
1)Williams,LearningtheLaw(1957),6thedn.,P.16.

2)ThefirstrealmonographontheEngliSihlawoftortwaswrittenby

Addisonandwaspublishedin1860.EspeciallyintheUnitedStatesthereis

、arichcase.orientedliteratureonthelawoftorts.
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onbothsidesof
3)

theAtlantic、Ocean ● Incivillaw

countriestheequivalentbエan.chofthelawisb&sicallyformulatedin るち
provisionsoftheirCivilCodes,butin,extremelybroadterms.

Accordingly,itsprecisescopeislikewisevague,or,wehadbetter

say,itsboundaエiesareratherflexibleasamatterofpracticalexperi-

5)
ence.

Thereareseveralreasonsforthedifficultyofthi$inナractability.

(1)Inthefirstplace,thesocialchangehassopoterLtanhlfluence び
onthispartofthelawthatthelatterisstillgrowing.Ofcourse,

3)Addison,LawofTorts(1906),8thedn.,P.1("ltiswelltostateatthe

outsetthatthereisnoscientificdefinitionofatort.");Street,Foundationsof

LegalLiability(1906),vol.i,Introd.xxv(``Nodefinitionoftortatonce

logicalandprecisecanbegiven.").Thesecitationsareonlyexamples.

4)IntheFrenchCodeCivil,Art.1382postulatesageneralliabilityintort

inthebroadestterms=``Toutfaitquelconquede1'hommequicauseaautrui

undommage,obligeceluiparlafauteduquelilest幽arriv6,aler6parer."So

tootheItalianCodicecivile,Arts.1151-1152.TheGermanBUrgerliches・

Gesetzbuchstatesliabilityinamodewhich,thbughitismorespecificthan

theFrenchcode,isneverthelessframedasageneralprohibitionagainst

wrongdoing.Art. 、823providesthatanyonewho,incontraventionoflaw,

intentionallyornegligentlyinjuresthelife,body,health,'liberty,ownership,

oranyotherrightofanotherperson,isliabletocompensatethatpersonfor

theensuingdamage。Art.826enactsthatanyonewhbintentionallycauses

damagetoanotherinsu¢hawayastooffend``gegend{』gutenSitten"(todo

anuns㏄ialconduct)isliabletomakegoodthedamagetothatother.

IntheCivilCodeofJapan,Art.709ismuchthesame.withArt.8230f

theGermanBGB,providingthatanyonewhointentionallyornegligently

injures'therightofanotherpersonisliabletoco血pensatethatpersonforthe・

ensuillgdamage.

5)ThedraftsmanoftheFrenchCodeCivilallegedlysubmittedinhisReport.

thatanumberofobviousgapsinthisCodewereexpectedtobegradually

filledbyprogressillgexperience.

6)AsWinfieldpointedout,thelawoftortisabranchofthelawwhich

has,asamatterofpractice,beenadequatelykeptintouchwiththeneedsof

thechangingcommunity(Winfield,TheProvince'oftheLawofTorts,1931,.

p.1).IntheUnitedStates,Wilsonalsosaid,"Thefieldoftortsincludes

thosesociallyimposedprivateduties,whichinthelightofchangingexperi・ ・

enceitseemsnecessarytoassertinpromotingthecommonwelfareof

society,whichare,inthelightofexperienceandchangingconditions,entitled

togainorkeeprecognition.Eachrulemustbemeasuredbythesocialvalue

itoffers"(Wilson,CasesonTorts,p.1).

●
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the .samemaybe.saidofotherbraロchesofthelaw,buthereitis

mμchmorenρticeable.FromthelaW-maker'spointof.viewitis

exceedinglydifficulttobringtherulesoftorti夏toa 、statut(・rycode;if

theywereillappropriatelymolded1,agreatdealofharmwouldbe

donetothelawpracticeinthisparticularfield.The■efore,the

recognitionofanewtortisn.otsomuchfrequentlybythelegislatuエe

asrath .erbythejudges.InEngland,itisprobablyonlytheHouse

of.Lords
,whichnowhasafreeha豆dtopronouncejudiciallyin　ラ

favouエoftheexistenceof、allewtort.EveninFrancethey,boastof

ahistoricallybollectedagglomerationofrulesintortcomingthrough

　 う

thejudicialp=rocessunderthegeneralprovisionsoftheCodeCivil .

(2)Tomakethe血atterworse,therearesomemoreobstaclespe.

culiarto覧thecommonlawsysteminattemptin,gtodefine.``tort".Here

・thelawoftortisforthemostpartbasedorLdecidedcasesasopposed

tothestatutelaw.Undersuchcircumstancesthechiefconcesn.of

judgesistostick.totheexisti119Pエinciples,butnottocreatea・=new

エule..Thiscautiousattitude.makesthemlothtoindulgeinbroad

geneエalstatemmts.Muchmoresdtomakeupanyabstractdefini-

tion.s.Thusthesharpoutlinesofdefinitionaヱealientothecommon,

9)

law.Comparedwiththestatutelawitisasclaytobrick.

(3)AmorehistoricallyfoundedobstacleIiesinthefactthatthe・

1・w・f・ …h・ ・
、9・・wnup,1ik…h・ ・b・an・h…fthec・mm・ni・w,

behin.dascreen,oflegalpエoceduエe.Then.eatcompartmen.ts,``Toエt",

'`℃
ontract",``RealPエopeエty",ζ ℃riminalLaw",werewhollyunknown

toancestorsofthecolnmonlawpeople.、Theyonlyknewformsof

7)See,e.9。,Broqkev.Bool(1928),2K.B.578,inwhichaliabilityin

tortforthedefaultofanindependent・contractorwasrecognised.Winfield,

supraatp.35etseq.

8)Casesinpointarethoseofconcurrenced610yale.
9)WipfieldonTort(1954),6thedn.,P.2,
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actionusuallycommencedbyaroyalwritissuedfエomtheChancery。.

Nowthewエitsthatremediedtheinjurieswhichinmodemtimesare

called"torts"wereatfirstthewritoftrespassandlaterwエitsof

trespassonthecaseandwritsonthecase,thuscoveringawider

1の
andwiderrangeofapplication..

(4)Furthermore,theambitofthelawoftortiscomplicatedbythe

insecurelimitsofotherfieldsofthelaw,an,d・noexclusivedefiRitiQn.1
0ftortispossiblewithoutmakingthemcleaエ.Thiscomplementary 　
taskispaエticula■1yrequiredofthelawofProperty,andfarmoreso

ofthatequatorialbeltbetweencontracta夏dtortwhichshadesoffinto 1り
quasi・contractontheone'sideandi皿toquasi-tortontheother.

Ashortexcursionintoathicketofdifficultiesnowseemsto

convinceusthatweshouldnotventuredirectlyuponthetaskof

definition.Althoughwehavealreadyhadvariousdefinitionsbyr

auth。 。iti。爵w。h。db。 廿。。 、ay。fterallwith宙infi。ldth。tth・f・ll・w一

路ノ
ingdefinitionislessope夏tocriticismthananyotheエ:

.T

ortiousliabilityarisesfromthebreachofadutyprimarily

fixedbythelaw;suchdutyiざtowardspersonsgenerallyandits

breachisredressiblebyanactionforunliquidateddamages.

10)Winfield,TheProvince,PP.12--14.

ll)Ibid.,p.6,

12)See,e・9・,Pollock,Torts(1929),13thedn.,PP.1-3("Atortisacivil

wrong;itisabreachofadutywhichisageneralone,i ,e.whichis

owedeithertoallfellow-subjects,or～tosomeconsideIableclassof

them;itisfixedbythelawandtheIawalone;anditisredressibleby

anaction.つ;Salmond,Torts(1928),7thedn.,P.7(``Acivilwrong・ ・for

which'theremedyisacommonlawactionforunliquidateddamages,and

whichisnotexclusivelythebreachofacontractorthebreachofa

trustorothermerelyequitableobligation.");Fraser,Torts(1927),11th

edn.,p.1("Atortisaninfringementofageneralrightorrightin

rem.").TheIastdefinitiohisthemostvulherable,becausemyrights

againstcommoncarriersorinnkeepersarerightsinpelsonambutnotin

rem.

13)、Winfield,supraatp.32.
、
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Startingwiththisdefinitio叫letusproceedtoexplorethecompli・

catedrelationsoftorttoo亡he∫1egalcategories,particularlythe

followi㎎:

11.Re■a竜iono『 毛or急{o』 廿魯er暮ega薩caセegories.

(ユ)Contract.

Therelationsoftortandcontractaエehistoricallyoverlapping.■
Asithasbeenseen,theearlylawyersthoughtintermsofactions

ratherthani瓦termsofsubstantiverightstheideasof``tort"and

``contract"
whichwenowunderstand.Therefore,1egalremediesin.

contractwerehamperedbyproceduraltechnicalities.Inthe14th

century,however,anewremedycaUed``assumpsit"wasintroduced.

14ク
toallevilatesuchdifficulties.Itwasbasedupollthesimpleideathat

ifAundertgoktoperformsomeactforB,andAmisperformedwhat

hehadundertakenandBwastherebydamaged,Bcouldrecover

againstA .Thisactionofassumpsitnowbeganasaspecialkindof

15♪

t士espassonthecasealldwasthustortiousin、origin、 .Thenit

derivativelydevelopedtheactiollof``indebitatusassumpsit"asan

actio夏ollthecaseoronagenuinecontractwhethersuchapromiseto

paythedebtwasexpressorimplied.Itisquiteobviousthattheway

inwhichtheseedofassumpsithassosproutedcontainedallthe・ ・

pQssibilitiesofIortandcontractoverlappillgeachother.Although

formsofactionhavealreadybeenabolished, .theirsubst孤tialeffect

貫6/
onthelawofbothcontractandtortstillremaills.

Modemcoincidellceoftortandcontractisfoulldinthecaseof

commoncalling.Forillstallce,a ,dentistwhoconぼactstopulloutmy.

14)Fbrfullaccountofitshistory,Fifoot,HistoryandSourcesofthe

CommonLaw,pp,330-394,

15)TheearliestcaseissaidtobeTheHumberFerrycaseof1348,22Lib.

Ass.pl.41.WinfieldonTort,P.801,

16)Winfield,oP,cit.,P,803.
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toothis,ofcourse,1iableto皿eforthebreachofcon+ractifhe

inluエesm.ebyanunskilIedextrac亡ion.Butheisalsoliabletomefor

thetortofnegligence;foreveryonewhoprofessesskillinsucha

commoncallin.gisboundbythelaw,agreementornoagreement,to

　わ
.showareasonableamountofsuchskiU .Surgeons,attomeysa亘d

otherProfessionalmencomewithinthesalnecategory.Alldcommon ●
tcarriers,shipownersonbillsofladingandbaileesareinthesame

position.Butitisonlythecourtsthemselveswhocantelluswhat
18)

anexhaustivecatalogueisinthisrespect.Inmostofthosecases

・theplaintiffrn
.ayhavealternativeclaimintortorincontract,buthe

・cannotrecoverdamagestwiceover
.Sometimesnocontractisco-

existentwhereacommollcarrier.refusestgreceivegoodsprofferedto

ゴhi

mforcarriage.Itshouldbenotedthatheisunderageneralduty

t・ward・th・publi・t・recgiv…uchg・ ・d・ ・Buth・b・ ・k・thi・duty・

andsoheissubjecttoanactionintortbytheinjured'party.

However,thereisllobreachofcor虻rac亡,foreκh2pothesinocontエact

コリ　
ihasbeenformed.Anotherimportantcaseiswheretheplailltifflleed

notallegetheexistenceofacontractalthoughitisprobablethatone

wasmade;e.9.,whereamedicalmaniscalledinandbunglesthe
2D

treatmentofapatient.Ifthereissuchasubstalltialclaimintort,

aco.existentclaimforbreachofcontractwi11110tingeneralaffec1it.

Muchlesscanthedefendantthrustupontheplaintiffacontract

whichhen.everalleged.

Nowtheaboveillustrationsservetoelucidatethedistinctions

l〕gtweentortandcolltract.

17)Edwardsv.Mallan(1908),1K.B.1002.

18)Brownv,Boorman(1844),11Cl.&F.1,44.Winfield,supraat

pp.804-805,

lg)Ibid.,p.804.

2C)Cladwellv.Stegga11(1839),5Bing,N.C.733.

●
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a)Theduをywhichgivesrisetotortiousliabilityisfτomthe

狂rstfixedbythelawitself.Butdutiesincolltradtlareprimarily

・fixedbythepartiesthemselves
。Atthispointtorts'areratheronthe

samesidewithcrimes.Thedutiesrecognisedbythelawmaybe

.divideqintotwoclasses:Ftrst,thosewhicha士isefromconSe11ちand

.second,thosewhichariseエegardlessofassetlt.Thefirst.dass

co亘sistsofcontracts,・thesecondcollsistsoftortsland層crimes,and

shouldprobablyincludesquasi-corLtractsandconstrtlctivetrusts.Of

coursethisclassificationdoesn.otmeallthateveエyagゴee血entwill

.giverisetoacolltract,northatalayman,'sideaofallagreement

alwayscoincideswith1hatofalawyer's.Itise亘oughthatthereare

fadsfromwhlchthecourtcani且fersuchageeme煎as'willgiv6rise

toalcontract,becausethenwecansaythatthedutywhichgiv信s

21)
risetoacontractualliability'isprirnarilybasedonagエeement.

も)Thedutyiロtortistowardspersonsgeneエallywhilein

・contエactitistowardsaspecificpbrsonorpefsons
.Thiselementof

.generality・issufficien.tlyworkableinthemajoエiけofcases,butitis

Submittedthatinsomeinstancesitishardtosaywhoexactlyare

噛``

personsgenerally".Forinstance,Iiabilityforco血versionis'onlyto

thepersoninpossessionor
.entitledatthetim.eoftheco亘versionto

theimmediatepossessionofthegoods.Thedutyisowed'toone

peτson,anditcanbeca,lledgeneralonly・inthesamesenseasit

.maybesaidthateveryoneisunderanobligatio亘toperformallhis

22)

・con士racts ●
c)Exemplaryorvindictivedamagesarepossibleagain,sttort-

fea。 。。s,bu,th。g。neral。ui。i。 ・h。 。・h。。w。yinth。1。wbf、 。ht,h。ll)

d)Asregardsremotellessofdanユages,therulesintortandin

21)
22)

23)

Winfield,supraatp,5etseq,

Winfield,TheProvince,pp.229-231.

Ibid.,p.40,

■
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con直 エact'aredisparateonatleastoneimportantpoint.Inthecasei】a

toτt,atortfeasorisliableforalldamagesdirectlytraceabletohisact

ifsuchadamagingresultofhisactwasreasomablyfoエeseeableand

21/

soavoidable.Inthecaseofcontract,however,apartybreakinghis

contfactisnotliablefordamagessolelyduetospecialcircumstances

underwhichthecontractwasmadeandwhichwerewhollyunknown
ses)

tohim.Theformerrulebringsforthamoreextensiveliability

thanthelatter,forin.tortamallismanytimesheldliablefcrdamages
26J

arisi㎎fromspecialcircumstancesofwhichhehadlloknowledge.

e)Costsofanactiollintortwillbeawardedonthelowerscale.

,oftheCountyCourt,butthoseofanactionuponcontrac10nthe 27)
higherscalep■evale11重in1heHighCourt.

f)Asageneralrule,thereisnorightofcontributionamong

jointtortfeasors,bu`therulesastocontributionamongco・contractors

aエenotnearlysosimple.Judgmentagainstonejointtortfeasoエbars・ 』
anactionagainsttheotheエ,butsuchismtthecasewithajudgnユent

againstaco-contractor.Theothe二rco-contractoヱmaybesubjectedto

anactio皿,althoughhecanclaimrecoupmentagain,sthisfellow-

2δノ
contractorsfordamages.

(2)Bailment.

Abailmentisadeliveryofgoods,onacondition,expressor

implied,thattheyshallberestoredtothebailor,oraccordingtohis

directions,assoo亘asthepurposeforwhichtheyarebailedshallbe

幻)

answeエed.Nowsupposethatthebaileemisusesordamagesthe

24)

25)

26)

27)

28)

29)

InrePolemis(1921),3K .B.560,
Hadleyv ,Baxendale(1854),9Exch.341,
TheArgentino(1889),14ApP .Cas.519,carriesthispoint.

Winfield,supraatp.43 .
Ibid.,p .44etseq,

SirW.Jones,TreatiseontheLawofBailment(1781),P.1.

8
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goods,hels,of、couエse,.1iableinacivilactiontothebailor.Howis

thisliabilitydistinguishablefエomliabili吐yintol't?Twopointsarequite

3の

clear.

a)

but吐he

donot

breach

b)

paエ †iestothehailment

law.Bailment,

InfaCtmanybailmentS

saythatallbailmentsa■econtracts.

Butthebetteropinionisthatitispossibleforbailmenttoexist

3し322
independentlyofcontract.Thereaエeatleasttwoproofsforthis.

a)・Gratuitousbaillnenthasnothingtodowiththelawof

contractatal1,becausetheごeisnoconsiderationi且thatkindofbail-

mentthoughthecourtshavetriedmanytimesto.explai夏awaythe

baileelspossessionin,termsofco夏sideエation.

b)・Evenwherebailmentiscreatedbyacontエact,thebailment

doesnotllecessari取ceasewhenthecontractcomestoanend.This・

occurswhenpeエishablegoodsareen加usted亡oacarriertodeliverata

wrongaddress,orwhen,byエeasonofseaperil,thecargobecomes

incapableofbeingcaエriedtoitsdestimation.1ロsuchacasethebailee

InaybeIiabletothebailor,becausepossessionstillエemainsonthe

partofthef・rmeエ. 33)
Thesalientfeatuエeofbailmentisthustheele皿entofpossession.

Intortthedutyistowardspersonsgeneエallyasstated・aboマe,

dutiesofthepartiesin,bailrnentaエetowardseachother,and

Iravelbeyondthat.Therefore,thebailee'sIiabilityisfora

ofhlsdutyin.pe■sonam,towardsthebailoエ.

Thishabilityarisesfromarelationwhichiscreatedbythe

,a夏disnota庇 ユbilitycreatedprj血arilybythe

likecontract,originatesinagreeme1並oftheParties.

arecontracts.Mosttextbooksgosofarasto

30)

31)

32)

33)

Winfield,supraatp,99.

WinfieldonTort,p.7, コ
Paton,.BailmentintheCommonLaw(1952),pp.40etseg.

Winfield,TheProvince,p.101.

、

㌻
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Therefore,thispartof1heIawismorefittinglyxegardedasadistjnct

branch .oftheLawofpropertyratherthallviewedinthelightofthe

31)

LawofContract.

(3)Trust.

The .actio瓦forunliqu量dateddamagesis.oneprettysurete$tfor

distinguishingatortfroma1)reaρhoftrust.Eveniftheplaintiff

bringinganactionintortspe¢ifiedqparticularsumofmoneyfQr

damagesinhispleadings,he.willrecover.suchanamountasthe

court,initSdiscretion,,isatlibertytoaward.Ofcourse,thisisby

nomeanstheonlyremedyforatort,andfoエsometortsitisnot

eventheprimaryremedy.Thereare .other,remediesfqrtortsuchas

self.helpandinjunction,andtheveryinjunctionistheprimary

■emedyforthetortofnuisance.Butinanycaseitdoesnotfollow

thatthepqssibilityofbringingan .actionforunliquidateddamagesis

むひ
fettered.Becauseofthispossibility,theactionfor .unliquidateddamages

isaworkabletestoftort,which皿aybeusedtodistillguish.this

catq
..q・tyf・ ・m・b・ea・h・ft・u・t.

Supposeabeneficiaryofatrustclaimscompellsationtothetrustee

forhis .misapPエoPτiationofthe.trustproperty,thatcompensatignis

.36♪
measuredbythelosswhichthetrustpropertyhassuffered.、Itis

ascert・in・b1・b・f・retheb・n・fi・i・ry・ ・職 ・nceghi・a・ ゆ.Th・ ・ef・ ・e・、
itis=not 、an``unliquidated"sumofmoney,noranykindofdamages,

butratheramatterpeculiarto吐helawoftrustsasadivision ,ofthe

LawofProperty.Thisiswhythe,adnユinistration.oftrustshasfor

centuriesbeenwithintheprovinceofhspecialcoロrtwhichisnow

34)Ibid.,P.100.も
35)Winfield,suptaatpp.231-233,

36)Lewin,LawofTmsts(1950),15thedn.,P.734.

◎



ANOTEONTORT-45-

37)

repエesentedbytheChanceryDivisionoftheHighCouごt.

.皿.Somecomrnentsfrom{』ev量ewpo宣n亜o`砧eqv龍 』wσ

Accor4ingtoanotherlineofanalysisitseemsnecessa町tomakeさ
somebriefcommentsonthedefinitionoftortasdistinguishedfronユ

other .legalconcepts.Amongothers,trustsarepeculiarlywithinthe

provinceofEquityandaredestituteofanytruecounte:partillconti一ミおウ
nentaUaw,sothatwehadbetteエqmitallrefexencetotherelationof

torttotrustinthispaエtofourdiscussion.Butitsrelationstocontract

andbailnlen、tdeserverevaluationandareopentocriticismfromthe

viewpointofthecon.tinentalCivilLaw.

(1)In.civilIawcountries,astatutorycodeframesinitsgeneral

provisionacivilliabilityintortasaninfringementofarightwhich.is

notcontractual.Butthisconstructionofto■tiousIiabilityna士urally

leadstotoomuchstraiエ1edaninオ 『rpretadonofthestatutoryproVision,

becausemanyotherinlerestsworthytobeproIectedbythelawof

tortmaybeleftoutsidethedomainof``right"(」Recht).Ifacertain

interestistobeassessed'asaright,itmustcontainSomethingposi.

tivelyclaimable,suchthatamancandowithhisownthinganyway

helikesastheownerofit.Butheretheinterestsfallingshortofthe

エightarenomorethanエ1egative,andsollotclaimableunlessinvaded

byanunsocialforcecomingfromoutside.Theymaybebettercalled

reflectiveeffectsofthelaw.Art.823,parag.2,0ftheGerman

CivilCodecontaillssuchageneralclause:``Apersollwhoinfringes

astatutoryprovisionintelldedfortheprotectionofothers,isliableto 　ラ
paycompensationforanydamagearisingfromthisviolation."Butthe

37)Winfield,supra'atChap.VI,forafulldiscussionofthetopic.

38)Ibid.,P,114.■

39)ManualofGermanLaw,byForeignOffice(1950),P.102etseq.

Examplep;Policeordinancesrequiringhouseholdersduringthewinter

tostlewsandontheroadinfrontoftheirhouses
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sametreatmentisprevalellteveninthosecivilIawcountrieswhose

codesmakenomentionofit .Thisfactsuggeststousthat重hebetter

juristicexplanationoftortconsistsinmakin,gaswitchoverfromthe

rightofaninjuredpersontothedutyofaninjuringperson.

(2)Civillawcountrieshavenoseparatetortsastheseareunderstood

in.theEnglishlaw,anddonotclassifythemastheEnglishlaw

doesintoseparatewrongS,suchasassault,trespass,conversion,

nuisance,defamation,deceit,negligence,andsoforth .Itisa

historicaldifference .InEnglandthelawoftorthasgrownup

piecemeal,andeachoftheseparatetortshaspeculiarincidentsan,d

requiresseparateconsideration.TheCivilLaw,ontheotherhand,

consistsofthevariedapPlicationsofthebroadprincipleofciVilliability

　ナ
forwrongscausingdamages .Byandlarge,itcanbesafelysaid

thattheEnglishlawhasbee亘familiartoastrictertreatmentofcases

intortthantheCivilLaw.Forinstance,thelatteradmitsanactionin

toエtbyheirsasrepresentingthedeceasedwhiletheformercarriedto

anunreasonablelen.gththe・commonlawprinciplethatdeathputan

41)

endtoanactionfortort ●
(3)Ofcourse,therearequiteafewpointsofsimilaritybetween

42)

thetwosystems.-

a)Bothofthemmakenodistinctionbetweenintentionalan.d

UnintentiOnalWrOIlgS.

,b)Assignmentoftherightsofactionfortortisimpossiblein

bothCivilandEnglishlaws.

c)1皿theCivillawasi皿theEllglishlaw,itisadmittedthatthe

sameactmayconstituteatortandabreachofcontract,andthat

thereisanoptionbetweenthetworemedies.

40)Amos&Walton,IntroductiontoFrenchLaw(1935),P,215etseq.
●

41)Ibid.,P.219.

42)Ibid.,PP,222-227.
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d)「lti・n・tnecessa・yinth・ ρivi11・wth・tth・p1・intiff・h・uld

havesufferedmaterialdamages.Hecanrecoverformoraldamages.

InEllgland,intheoエy,damagesareunderstoodtobecompensation

formaterialIoss,buttheamountofdalnagesislefttothejury,alld

soth色 ■eisinpracticeconsiderablelatitude.Moreover,itisasettled.

rulethat``exemplary"or``vindictive"damages'maybeawardedfor

wilfulwrongssuchasseduction,assault,1ibe1,etc.Thisamoun,tsto

compensatiollformoralpreludice.

(4)However,thegreatestdifferencecanbefoundinthetheoryof

causation.111thisrespect,theCivillawtakesthesamepositionwith

thatofcontractdamages.Ifitisimpossibletosaythatthとactof

thedefendantisthesolecauseoftheevent,theda皿agesare

proportionatelyreduced.IntheEnglishlawthereisneverallyre-

ductionofdamages,becausetheproximatecauseistobeconsidered

43)

asthesolecause.Buttherecentthoughtshowsagrowingtendency

tocomeclosetothewayofmeasurin.gdamagesintort,makingthe

defendantmorean,dmoreliablefordamagesarisingfrolnspecial
44)

unknownc辻cumstancesunderwhichhemadethecontract.Now

emphasisisshiftedfromthesideofthedefendanttothesideofthe

plaintiffwhohasmadeacharLgeofpositioninrelianceonthe、
-plai且tiff'spromise

,andheエeisagreatneedforcuFingharms

occasionedbyrelianceandforfacilitatingrelianceollbusinessagree・

ments・especiallybecausethereisillstitutionallyIloconsiderable

differencebetweenpresentgoodsandfuture(promised)goodsu且der

45)

thepresent.dayconditionsof6reditecon,omy.Theplaintiff'ssuch

relianceillterestmayofte夏beinjuredbyspecialcircumsta豆ceswholly

43)Il)id.,P .228.

44)SeethetextandnotesunderI匿(1)d)supra.

45)F・ll・ ・&P・ ・d・ ・
.・"R・li・nceI・tere・ti・C・nt・a・tD・m・g・ ・"(1936),46

YaleLawJourna1,P .59,
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unknoVintothedefendant,butthelostrelianceinterestisreasonably'

foreseeabletothelatterinsofarasitdoesnotexceedtheexpectation. ユぞの
illterestwhichwouldberealisedifthepエomisewasperfornユed.This

ratio夏aleissubstantiallythesamewiththesectionsoftheGerman

CivilCodewhichaccordprotectiontothereliaエ1ceinterest,1?roviding

るわ
thattherecoveryshaUin、noeve工 しtexceedtheexpectationinterest.

IV.TortFromthepointo`viewoftheinterestsprotected・

Weareafraidthatmuchinkhasbeenspilt .intryingtodefinea

tort,butitistrulysaidwithPollockthatadefinitioninthestrict

senseofthewordisnothingbutanabbreviationinwhichtheuserof' イの
thetermdefinedmaypleasehi廊elf.Whatmattersmoreisthepurpose

ofthelawoftort.FromthisViewpoint,thelawoftortisconcerned

withthosesituationswheretheactivitiesofpersonscauseorthreaterL.

harmtotheinterestsofothers.``IIlterest"insuchcontextnlaybe

definedas``aclaim』 .orwantordesirewhichahumanbeingorgroupof

humanbeings.seekstosatisfy,andofwhich,therefore,theordering

るつナ

ofhumanrelationsincivilisedsocietymusttakeaccoul並 ."

.Interestjurisprudence(1ntere∬enjurisPrtzdeng)maythusdividethe

i】【並erestsprotectedbythelawintotwoclasses:

a)Thosewhicharecomm.ontothepublicatlargeandFrotected

primarilybypunishmentfromtheinvaders.Thisclassofinterests

46)Intheirdiscussionof
.theproblemofHadleyv.BaxendaleFuller&

PeIduereferredtocaSesinwhichcourtshavedeliberatelyrestric正edto

therelianceinterestevenwheretheexpectationinterestcouldbeeasily

proyed.Inthisconnection,theyenumeratedthreepurposesofcontract

damages:i)toprotectrestitutioninterest,ii)toprotectrelianceinterest,

andiii)toprotectexpectationinterest .Ibid.,P.54.

47)Arts・122・179・307・ 』BGB・usingthesubstantiallysamelanguage

``jedochnicht"berdenBetra
gdesInteressesh量naus,welchesderandere

TeilanderG且ltigkeitdesVertragshat."Cf .Art,416,parag.2,Japanese.

CivilCode.

48)Bookreview,47`L.9.R.(1931),P.588.

49)Pound,SelectedEssays,,p.86.
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.createscriln」inalliabilities
O

b)Thoseofindividualsratherthanofthepublic.Thisclassof

interestsbri旦gsaboutcivilliabili丘esandisfurthersubdividedinto

twotypes.Theoneisasinglelimitedinterest,fortheprotectiollof

whichacontractualliabilityiscreated.↑heotherconsistsofvarious

illterests,rathertha旦o夏einterestofthesamesoエtonly,inrespectof

whichthelawoftortiousIiabilityconsidersthecompensationofindi.

50/

vidualsforthelossessuffered.

Thepurposeofthelawofcon,脚ctisaIwaystoprotectthesame '1
singlei且terest:theinterestilltheperformanceofpromisesbyothers,

whereasthelawoftortaimsatadjustingthediverselosseswhich

resultfro皿theever・inclreasingactivitiesofperso皿slivinginacom-

monsocietybyprovidillgcompensationforharmsufferedbypersolls・5幻
astheresultofconductofothers;Therefore,itisveryimpQrtantto

狐alysethoselossesorinvadedi耐erestsbeforecontemplat㎞gadjust.

mentofthemtolegallyrecognisedremediesintort.Hereinlies

afeasible辱reasonforemphasisingtheillterestsprotectedintort,

althoughitisusualtoexpoundthelawoftortbystressing、the

5愈)

wrongofthedgfendantthantheinterestoftheplain廿ff.WeInight

saythattheformerisasociologicalappエoachasagainstthelatter

juristicmethodofexplanation,andwen,eedboth..

(1)Thefollowingisalistofthevariousinterestsprotectedbythe53)
lawoftort.Theyarepeエsonalandproprietaryinterests.The

protectionofthepeエsonfromphysicalharmandrestrictiollon

freedomoflnovementandtheprotectionofinterestsintangible

property,especiallythe』righttonon.-in,terferencewithlandalld

50)Prosser,Torts,2ndedn.,P.8;WinfieldonTort,P,13.

51)Street,TheLawofTorts(1955),P.3.

52)Ibid.,P.5.

53)Ibid.,pp.5-6.
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chattelsaredealtw童thhere ●
a)Theinvasionoftheseinterestsbyintelltionalornegligent

conduct-conversion,detinue,negligence,andtrespassl

b)Theillvasiolloftheseinterestsbyconductwhichisnot夏eces.

sarilyintentionalornegligent-nuisance,tordousliabilityunderthe

ruleinRylandsv.Fletcher,liabilityforanimals,alldactlonfor

breachofastatutoryduty.

c)Reputatiol1-Libelandslander.

d)Interestsinecono面crelations-conspiracy,interference

withcontract,actionforlossofservices,passingoff,injuliousfalse-

hood,anddeceit.

e)IIlterestsinfamilyrelations.Theextenttowhichparents

maysueinrespectofinjuriestotheirchildren,andspousesinrespect

ofharmtotheirmarriagepartners.

f) .Interferencewithjudicialprocess-maliciousprosecution,.

abuseofjudicialprocess .

g)Miscellaneousinterests-interferencewiththerighttovote

andtherighttoaccommodationataninn.

(2)Theabovelistmay.bemoreorlessassociatedwithanarrayof

manyotherinterestslegallyunprotected.Butthelawoftortisessen・

tiallyp■acticalinthisrespect.Judgeshavelittlepatiencewithtrivial

claims.Forinstance,theydenyaremedybywayoftrespassto

thepersonformeretouching.Theyrecognisethelimitsofthe

wrongswhichthelawiscapableofredressing,howevermorally

54)
・reprehensibletheymaybe--e

.g.,avarice,brutalwords,ingratitude.

TheAmericanRestatementofTorts,Sect.1,says,``Thewor .d

`interest'isusedtodenoteanythingwhichistheobjectofhunユan

54)Ibid.,p。8,

の
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desire",buthastilyaddsthat,althoughemotionaltranquillity,for

whichthegreatmassofmankindfeelsakeendes珍e,isasmuchan

interest・ ・th・"i皿terest"inth・p・ssessi・ ユ ・flandg・thes・ とu・ity・f

・αne'sperson
,yettheformerisgivenlittleornoprotectionwhilethe

latterisregardedasofsufficielltsocialimportancetobeprotectedby

55)
thelawinユposingliabilityonthosewhothwartitsrealisation.The

commonIawhasthus馳fromitSverybegiminggive耳thefullest

protectiontosuchlatterinterests.Insofarasan``illterest"sodefined

・isprotectedagainstallyformofinvasion
,theinterestbeconユesthe

8ubjectm。tter。f。 ・。ight・acc。,dingt。th。C。mm。nL。wl。ngu。g♂)

(3)Nowitisnotedthattherearethefollowingfourkindsof
57)

humandesireforintere5t.

a)SocietymayエegardaparticulardesireasimproperandInay,

寸herefore,bycommonIaworbystatuteimposecriminalresponsibility

《)rcivilliabilityuponanefforttosatiSfYthedesire.

b)Societymayrecognisethe4esireassofarlegitimateasto.

・makecrimimallypun
,1shableorcivillyliablethosewhodefeatitsreali-

sat101【1.、

Betweenthosetwoextremesthesetwotypesofdesirearei旦 ・

・termediate;

c)Thosewhicharerecognisedassofarlegitimate'thatonewho

actsfoでthepurposeofsatisfyingthemisprotectedfronユcriminal

responsibilityorcivilliability,butwhicharellotrecogllised.asso

imp。 。t・ntas幽t・ 風 ・k・th・int・ ・f・・en・ewithth・irrealisati・n…imin・l

offens60racivilwrong.

d)Thoseastowhichthelawstapdsconユpletelyneu廿a1,nei.

)

)

)

5

(0

7

じ0

5

5

TheRestatem6ntoftheLawofTorts(1934),vo1,1,p,2.

Ibid,

Ibid.,P.3.
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therprotec血1gnorprohibitin,gthem.

Tortiousliabilityismainlyconcemedwiththesecondkindof

humandesire,and,ifsocietyrecognisesthisdesiresofarlegitimate

astomake.onewhoin、terefereswithitsrealisationliableintort,the'
in」terestisgivenlegalprotection,generallyagainstalltheworld。

V.SecielfunCtienso`亜ertandfagtorsa拝ectingtort

冒置a』 董lity.

Thelawoftortisdesignedforthebetterwelfareofsociety.In.

a夏idealstateofsocietynoonewouldcauseharmorlossQrinjury

toanother.Therewouldbenomistake,nocarelessness,nowrong,

nounfa㎞esstocorrect.Buthumanbein.gsarenotperfect,their'

wro㎎fulactsdoexist,and,ifsocietywere豆ot坪otectedtherefrom,,

itcouldn6texist.

Moreover,societyisconstantlychangingwhilethelawtendsto

standsti11.Itshouldbeagainnotedthattheintereststobeprotected

bythelawareincloserelationtothechangingcoinmunity。From

theviewpointofsuchalivillgsociety,thesituationswhereaclashof

intetestsoccursarecorLtinuallyincreasingandtakingonnewforms,-

callingfordevelopmentahdexpansionofthelaw.Asalreadystated,

the 、enprehistoryofthedevelopmentofTortlawshowsacontinuous-

tendencyto士ecogniseasworthyoflegalprotectioninterestswhich

previouslywerenotprotectedatall.Anditishighlyprobablethat

suchatendencywillcontinue.Obviousexamplesforthisprobabilityare

broadcastinganddefamation;railway,roadanda辻trafficinthecase

ofpersomalinjuries;complexecollomicorga皿isations(inrelationto

mark{)ting,labourrelations,tradeassociations,involvedcompally

structuresandthelike)inrespectofconspiracy」passingoffand'58♪
otherecon.omictorts.Thediscussionofthetopic``tortortorts?"is

58)Street,oP.cit.,P.4.Becauseofthisprobability,theAmericanee

●



〆

ANOTEONTORT層 一53-

↑1}usrenderedsuperfluous.Itisinconsiste耳twi‡htheauthoritiesto

contendthattheiロflictionofunlustifiableharlnlsalwaysato群.On,

theotherhand,thereisn.ofixedcatalogueofclrcumstance5which

　レノ
aloneaロdforalltimemarkthelimitofwhataretorts.Therefore,

・whatisthemostilnportantforfuturejudicialconsiderationisperhaps

tokeepaclosewatcho豆socialfactorsaffectingatortliability.This

pointdeservesfurtherexplaユation.,

Iti・c・mmgnlysaidth・tthrl・w・ftQ・t・implyseek・f・ ・c・m-

・pensationbutnotforpunishment
.Moretechnically,compellsation

i亘thissayi㎎means"torestorethestatus .quoante".Withsucha

superficialobservation,however,wecamlotcome .togripswiththe

soci母fu箆ctio蛉of 、thelawoftort,andparticularlyoftheactionin, .

士ortfordamages .Ulltilthosefunctionsbecq享necleartous,w3are

皿oti亘apositiontopointoutsgcialfactorsaffectingatQrt恥iability.

Now,possible
,basesoftheactionforda卑agesintort.are

arしalysedasfollows:

〈1) .Appe孕sement.Inaprimitivesociety.co卑illgto,acertainstageof

lnaturityhumaコbei㎎sifinjuredseekforemotionalpacificationin-

s㌻eadofbloodyretaliation.Crimeandtorthavecommonhistorica1'

roothere.Tosomeexten.tthelawoftortcqnsti耳beregardedas

hρyingthispacificat6ryaim,
、asin中ecaseofthetortsofdefapnation,

.seductio耳a丘denticeme且t,forthesearetheorしlytortswhichdonot

60)

.survivethedeathofthevictimorthetortfeasor ●
(2)Justice.Withthegrowthofmoralideaspeopleproceedto

ethicalretributionfromtheviewpointoftheoffender孤dthento

eeRestatementoftorts
.containsnumerous"caveats"forfuturejudicialcon一

sideration.Rest.,supraatp.5.

59)Street,oP.cit.,P.6.

6G)Williams,"TheAimsofthe

Problems,p.139,

Law6fTort"(1951),CurrentLegal
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ethicalcompensationfromtheviewpointofthevictim.Aristotleand

ThomistssupportedthisViewpointintermsofequaljustice.The

modemlawoftortstilloperatesonthebasisofequaljusticeinone

wayoranother,asinthecaseofreplacementofaborrowedand

61)

thenlostbook .

(3)Deterrence.AsBenthammaintained,thelawoftortisinsqlne

respectsdesignedtocontrolthefutureconductofthecomm岨ityin

genera1.Itcreatesasenseofsafetyandsecurityintwoways:a)by

preventinginjuriousactsthroughitspsychologicaleffectonthe

prospectivewrongdoer,andb)bypromisingtheinjuredpartythathe

shallreceivedamagesinreparation.Ofcoursethereisstillapre-

ventiveroleo正tortasinthecaseofroadsafety,butdamagesintort

ti2y

maybefargreaterthanareneedfulasawaming.

(4)Compensation.Thequestion,hereissimplyoneofwhoought

tobeaエtheエisk.Asatisfactoryanswerisgivenbytheso.called

``etitrepreneur"theorywhichregardsliabilityfortortsconnectedwith

anenterpriseasanormalbusinessexpense.Nothingca耳beu且der-

takenwithoutsomeriskofdamagetoothers,andiftheriskeventu-

atesitmustbeshoulderedbytheundertakerinthesamewayasthe.

63/
costofhisrawmateエials.

Underthelasttheorytheconventionalprincipledeschl)edas``no・

1iabilitywithoutfault"isnolongerallowedtopass.Allenterprisers.

mustbeliable .without .faultasundertakersofbusinessrisk.Herein

liesthemostpotentfactoraffectingaIiabilityintort.Withthe

growingtendencyofbusinessriskinthepresent.daysociety,the

secondandthirdtheorieswillbedroppedfrom、thelawoftort,but

61)Ibid.,P.141.

62)Ibjd.,pp.144-146,150.

63)Ibjd.,p.152.
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ontheotherhan,dthepurposeofthi串lawmayberegardedasbetter

エealisedbyanadministrativelawsuchastheWorkmeガsCompensatio亘

Actswhich,illsteadoftheemployer'stortliabilitytohisemployees,

createdasystemofindustriali夏surallcet与athassincebeentakerし

ぢぐり

overbytheStateintheformofamatio#alinsurance. .

N.B.Materialsarrangedinthepresentpaperwerecollected

forthestudentuseatclassroom.一 一1957,London.

"唱
64)Ibid.,P.172 ,SeealsoW.Friedmann,LawandSocialChangein
ContemporaryBritain(1951),PP ,73-101..




