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(=) 5USC. § 551(6), (D

(X)) Id § 551 -2 Q-0 11N S — b 2R ERMGR KL On” DHER C #E S B bR LB UREE LHT0 S W ibe iy
SWRHOW S eIRE U B O RQ° Id § mmH (a).

(Z) Id. § 557 (c).

(=) Ernest Gellhorn & Ronald Levin, ADMINISTRATIVE LAW AND PROCESS at 282 (4th ed. 1997). #RIBCERVOM @ D2 — NN\
f- S ADRT AN KEFHONEEREER (R oribgH] 1] < (R - | 2L2Ke)°

%) 5U.S.C. § 551(5).
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(®) 5USC. § 553

(23) Robert A. Anthony, Interpretative Rules, Policy Statements, Guidances, Mavuals, and the Like — Should Federal Agencies Use Them lo Bind the
Public?, 41 Duke L. J. 1311 at 1322 (1992). |hereinafter “Anthony, Agency Policy Statements”")

(&) Michael Asimow, Nonlegislative Rulemaking and Regulatory Reform, 1985 Duke L. J. 381 at 383 (1985).

() <<a<C¢H73 interpretative rules AJXURY 30" interpretive rules VEH R QUSRS BEEEUQ SWVE EERE [ERRE

(interpretive rule) 205 v | SHERRMIERG [EEHOREVRE ] H 1 ixefle (ERE - 1100 | &) 2R ~°

91



RARHEBIA A ETREET25 (ER154E ./ 20034)

279

() 5USC. § 553(b)A)

(&R)  See, e. g. Richard J. Pierce, Jr., 1 ADMINISTRATIVE LAW TREATISE § 6.6 at 355 (2002); Asimow, supra note 20 at 383.

(X) Asimow, supra note 20 at 385, NN H DT Lo DL EEUEEL VT HEB=UIC S IEE SR OHENS S NEKHWHK O 5 0°

(%) Gellhorn & Levin, supra note 13 at 304.

(8) 5USC. § 5530)XA)

(53) Anthony, Agency Policy Statements, supra note 19 at 1325-26.

(R) Id at 1326.

() Id at 1324 n. 58. WLERL Ml N2 FERESVHBEEREV KBNS Q1248507 Robert A. Anthony, Which Agency Interpreta-
tions Should Bind Citizens and the Courts?, 7 Yale I. of Reg. 1 at 58 n. 276 (1990) [hereinafter “Anthony. Interpretive Formats and the Force of
Law"].

() [EREHHERE] B{-% ) CHmIEHL+0° See David M. Hasen, The Ambiguouns Basis of Judicial Deference to Administrative Rules, 17
Yale J.on Reg. 327 at 342 n. 79 (2000).

&) 5USC. § 706

&) Id. § 706(2)A).

8) Id. § 706(2XB).

&) I § T06(2)C).

() Id. § 706(2)XD).

8) Id. § 706(2).

©3)  Marbwry v. Madison, 5 U. S. 137 at 177-78 (1803).

%)  Alfred C. Aman, Jr., William T. Mayton, ADMINISTRATIVE LAW at 445 (2d ed. 1992).

D) NE-QEMEL QOav” Richard J. Pierce, Sidney A. Shapiro, Paul R. Verkuil, ADMINISTRATIVE LAW AND PROCESS at 357-58 (3d ed.

1999) wHEER ~4°

(2) Anthony, Interpretive Formats and the Force of Law, supra note 29 at 6.

(5)  Thomas W. Merrill, Judicial Defernce to Executive Precedent, 101 Yale L. J. 969 at 973-74 (1992) thereinafter “Merrill, Executive Precedent™].

) Batterson v. Francis, 432 U.S. 416 (1977).

(L) Social Security Act § 407(a), 42 U.S.CS. § 607(a).

() Fransis v. Davidson, 408 U.S. 920 (1972).

(]2)  Francis v. Davidson, 379 . Supp. 78 (Md. 1974), 529 F. 2d 514 (4th Cir. 1975).

() 432U.S. 416 at 424.
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(%) Id. at 425-6 (emphasis in original, footnote omitted).

() Skidmore v. Swift & Co., 323 U.S. 134 (1944). ¥FRK U QO 3 WU @D LEEENE VOV 09 SRR - BEEXNM (J) - HiIl
4L S HEEE [CRERUSOREBECIEER (D] B8 1 pRde <Y~ (1 R4 wiiin v g~

(B) Id at am.

(8) Id at137.

() Id at 137-38.

(8) Id. at 139-40.

() Merrill, Executive Precedent, supra note 41 at 974.

(18) Chevron U.S.A. v. National Resources Defence Council, 467 U.S. 837 (1984). 448" NMHDONFHKU QI WH QBHEIV-2H SmdvREs
ORI SHD O NFEROERESVESHD ORI 5502 00048 Ml.m.i [BRREHCITHIEECHE | FaEK
Ere P (| R<HE)” BHFE) | [N 7o RULTOEREMHEEEES sl | KIXENTHE I HO SRR | e DRI (]
KRR = [THEELRDQUERER] ( SF |*U:‘,m\76 S R ISR R o O v — ] HER IR R R
RERERKE | (] RRKE)” #em [ Hﬁﬁ?%@?ﬁﬁ%mﬂ@ & (=) —R o REKERBERGE LD oRHBRRECHE
FEE—] BRI R NI R E e | I (| RRPY4E) %,@..Tf.bxx

(88) 40 CFR §8 51.18(G)1)({) and (ii) (1983). :@ﬁﬁ,fi\ [EHEDSKIE | VEHQ - CREUE P RECR Q- KIKE KR T e X
BERADICCEOLCHE BERE 2 5 O Ry %ﬁ%LTué Id. § 5L18GXL). v %@ M ERXREEICHER
SHIVIE D VOREERSEOMHC TR —NUMY | OXSE VKOO HREHUEE Y B (KEKE N N0~
U8 %) SN AN4D— U0 VERMWRL Td § 51 18G)XL)GH).

(55) National Resoueces Defence Counsil v. Goursuch, 685 F. 2d 718 (D.C. Cir. 1982).

(8B) 467 US. 837 at 842.

(B) Id. at 842-43.

(B) Id at 845.

(B) SN =17 | R QBRI Ry 3 BRI LN K2 U QiR EREEY O™ [REU~ O VRO U0 S o B O RIRE 41K
HERONE] v [(BEHVERS) ¥ ¥ "N VHICECROBEECHB O OWEHR S 0 U4, Q1O URDRNREDINVD

WREA @ RN we° Anthony, Interpretive Formats and the Force of Law, supra note 29 at 17.
) Kevin W. Saunders, Interpretative Rules with Legisklative Effect: An Analysis and a Proposal for Public Participation, 1986 Duke L.J. 346 at 357.
) QUM RDNR—RVBNHDONFEHE | HEEMU S QBERURIDT MHDONERKEBEUSNADONTEVER GO
RS EERRVUR W S 42 uawIE M 5 +¢° John F. Coverdale, Court Review of Tax Regulations and Revenue Rulings in the Chevron
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Era, 64 Geo. Wash. L.Rev. 35 at 49-50 (1995); see also infra note 90.

(&)  See supra note 42-3.

(8) See Merrill, Executive Precedent, supra note 41 at 977; Kenneth W. Starr, Judicial Review in the Post-Chevron Era, 3 Yale L. on Reg. 283 at 299
(1986).

) See Merrill, Executive Precedent, supra note 41 at 977.

) HEET SADDNEHOHEREL OINBIEEFES | RLV-ROBCEVHECENRYVES” M Do NTHOBE 6 |
RLFE U O B A DD NEXOHBIGE L CRXVIRIEHER | & (Chemical Manufacturers Association v. NRDC, 470 US. 116
(1985)) LUl O Wa0s” DO EHORSE N 4D 0 N EK O HE CRBIVIND WA N RIBEXS - 5 10° Peter H. Schuck and E.
Donald Elliott, To the Chevron Station: an Empirical Study of Federal Administrative Law, 1990 Duke L.J. 984 at 1025, Merrill, Executive
Precedent, supra note 34 at 980-5. 5387 | RR | FEHEVY | R IFEHRELLALe M DO NEXOHMBOKERRELO S W7
Thomas W. Merrill, Texualism and the Future of the Chevron Doctrine, 72 Wash. U.L.Q. 351 (1994) |hereinafter “Merrill, The Chevron Docrine’|
SWRNRE R 4 °

(B)  See, e.g., Colin S. Diver, Statutory Interpretation in the Administrative State, 133 U. of Pa. L.Rev. 549 (1985).

(B) Motor Vehcles Manufacturers Association v. State Farm Mutual, 463 U. S. 29 (1983). H N7 D ari- QIRIERFT R R o N D AIFE
N RS O NVIEE S [MIEEMHE (passive restraints) ] € HMEWHQOREWHETLREIOUO VL0 I W O EIHGE
LRU% BERD [DHERLSBEEVE-SE )L 0 iR B o ifdald 7 VORIRUE OV ICHERRR | KEUEED
£ 5 B LB U R0 3 RIEENH S IR Q] O U REWD O VRIHEQ DO ] VEYT SR80l %270 RO~
2 L—mana s RO =R U QS WE KElEen [EREEEEE O RE-VEOME] IR | RaetmEidag oo RER
Y] EREmS - (SR - | R 87 KERHE I AT - b 230 REVREEE ] #8E00 | OKER e (1 S8 )
W YNEE R

(&) Merrill, Executive Precedent, supra note 41 at 975-6.

() #Y XRSNEFEERN DO NEHOHBVHEEORECH V- EIES VR o< R See Antonin Scalia, Judicial Deference to
Administrative Interpretations of Law, 1989 Duke L.J. 511 (1989); see also infra note 78-9.

(R)  See, e.g, Anthony, Interpretive Formats and the Force of Law, supra note 29 at 56-7.

(£2)  Equal Employment Opportunity Commission v. Arabian American Oil Company, 499 U. S. 244 (1991). Ny NNIEEDEHK O | SKEH
EHEEHEDE 1000 o oFR” HIE LRGN A K L e EERIE U 0 & SIERBERWIkO Y 350 | RV EHELE
000 o— | $LERFXVORE<CEEYQ 5 v QRMWEER O 5 VEROW 5000007 IREUEERD N A NE W RS
U2 A2 TE N © AT DO W ERZUR O W S R BB KU U RETIA S O 40 R KBS EEY QN R U-ERU R
£ O - B B GG © BEES LU IR a0 U IO R T BIER TR S e L L0
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IUSRFERC AN Y AT [ERIKEC PR B DO UL-2Q 800 S o MR ERIEMS BEEL” EHIEERERSKEY | ROv
S BRERUKDOHE ERKIKG L ROV RIERN P W 5 o © BRI L 0 14850, |° 499 U.S. at 257 (citation omitted).

(&)  Christensen v. Harris County, 529 U.S. 576 (2000).

(¥2) Fair Labor Standards Act of 1938 § 207(0), 29 U.S.C. § 207(o) (1994).

({2) 529 U.S. at 581 (citing Opinion Letter from Dept. of Labor, Wage and Hour Div. (Sept. 14, 1992), 1992 WL 845100 (Opinion Letter)).

(&)  Id. at 587 {citation omitted and emphasis added).

(Z)  See Merrill and Hickman, Chevron's Domain, 89 Geo. L.J. 833 at 903-5 (2001).

(2) 529 US. at 587.

$) 499 US. at 260 (Scalia]., concurring in part and concurring in the judgement). See also supra note 69.

(&) 529 U.S. at 590-1 (Scalia,., concurring in part and concurring in the judgement).

(&) Merrill and Hickman, supra note 78 at 905.

(83) 529 U.S. at 589 (footnote).

(F) XRAOMEF@R MDD AFAFHOREREELSSIREVOY () BREGBEV S RERCBESER R i
(1) IMNEEMEVEE T HERCEM R BENE O W S 4 8 (1) #HKU < HERFDEHERC YRS IR RE O 4

£ 50 S0t RER R4 5 e v 5000 Td.

(&) I

(8) Id at 591.

(&) Id. at 596-7 (Breyer]., dissenting). ™NINYT 3 — T XEMRO B K R D NEFIS X4 D2 N EAT O R LIHI Y
WeUE LIV LEROWERED MHDODAFHEUOIPE [ HODHEROKNUBELFOULCEERVRECHEBEE VS
N7 IR UTEEE R L O W SRS e (o R R B O b S 0 S B LRI ATV S L As0 5 ] D e° Td. at 596 (Breyer,
J., dissenting).

(&)  See, e.g., Merrill and Hickman, supra note 78; Anthony, Interpretive Formats and the Force of Law, supra note 29.

() HRESHOHEVOVERUREFCRRENY O SVEB OUREENEVOV EERE [N <oRrERE2SEHCEY] Wi (M
NI - | RRIFE) Wi e~e

(8) #¥Eyn ZROHERY S EHEHEEORMN TEH | MURT e LK VBERERHUDSRDV 6L uiee-»" BRI
Hr KHESERERNEDCQ UHoy #ER TN 09 QI EHTE (Appeals Office) L+ 017 AEEQ o 15

(counsel) R4 QBB EIN (protest) 246 O WEIL LR OWIR° See Coverdale, supra note 63 at 56; See also Patricia T. Morgan,

TAX PROCEDURE AND TAX FRAUD at 60-4 {2d ed. 1999).
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(5) LRC. § 7805(a).
(&) NOREZRD MR- QREULH0° RD N~ 217 B BRSO ORERHEERY PO HEU S 0 BREVEEREY
REAQHINUO S HOREUM O W HEHEC HEIRE O VERVR Y OM MR REOULT HEBEEVERERE VS oREWY
BES W 5445 ° Coverdale, supra note 63 at 52 and 55. @ O AJ-p RN — 2787 [#R{W3EX ) 0B85 (specific authority regulations) | ~J

[} e QBT (general authority regulations) ] VErQW 3 0%" @i URin O 5 v oy [(REH<HE) v<L0-
LR ] VEDN S VRN 5000
) See Treas.Reg. § 601.601(a).
) See Coverdale, supra note 63 at 51.
) Id. at 56.
(8) Treas.Reg. § 601201(a)6).

&) Id. § 601.601(d)2)(v)e).

B) HRT AR RULDOIHEC KR (advance ruling) SHIKL O S VEREEYSERVAY - [ERER—KBRERCH
BHRDENQL 0 V] [{ogeiditho—#r] | MR- | KEx (e - | <018 9o Qe
(&) LRC. § 6110.
(8) I1d § 6110G)3).
(2) Morgan, supra note 90 at 27; Marvin I. Garbis, Ronald B. Rubin and Patricia T. Morgan, TAX PROCEDURE AND TAX FRAUD at 67; see

also David A. Brennan, Treasury Regulations and Jusicial Defevence in the Posi-Chevron Era, 13 Geo. St.U.L.Rev. 387 at 393 (1997).

(2) Linda Galler, Judicial Deference to Revenue Rulings: Reconciling Divergent Standards, 56 Ohio St.L.J. 1037 at 1056 (1995).
(8) Eastern Kentucky Welfare Rights Organization v. Simon, 506 F. 2d 1278 (1974). ¥FAK U0 v HEERER - BEEXH (R) - SR
f-p QAR B 24 ©

26 US.C. § 501(a). (c)(3) (1954).

Rev.Rul. 56-185.

Rev.Rul. 69-545.

National Muffler Dealers Association v. United Stafes, 440 U.S. 472 (1979).

Treas.Reg. § 1.501(c)(6)-1 (1978).

440 U.S. at 476 (citation omitted).

United States v. Vogel Fertilizer Co., 455 U.S. 16 (1982).

LR.C. § 1563(a)(2). KEHE<HE ] HANK <IF (ot ” RE#eEN2 - U0 S v [ FHeuEY” E<” BER<XBInRE<VE
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() Treas. Reg. § 1.1563-1(a)(3) (1981). 1) Q iR WRRET" LTHE M | HKI ¥ < ook H<TF -0 <R V&0 ¢ WiEwCH#
423 [EELEe S BHKEY (singly or in combination) | T~ @V 5o B Ead i 1 00°

(£2) 455 US. at 24 (citations omitted).

1d.

Brennen, supra note 101 at 397. ™A% N IRREERURFHBEL O ST MHDOATREUR S W@ KD S R BN R
L 3o RKIR P O 1 5 4 WIEE L@

Coverdale, supra note 63 at 64.

Merrill, Executive Precedent, supra note 41 at 983 n. 56.

Davis v. United States, 495 U.S. 472 (1990).

LR .C. § 170 (a) (1) (c) (2) (B) (emphasis added).

495 U. S. at 478.

Id, at 481.

LT. 1867, 11-2 C. B. 155 (1923). Q7 LT.% | RFEEYH U HB<IEQHEE C BERR < WLE S KE L L 4 o BEEWIE O 5 00°
Linda Galler, Emerging Standards for Judicial Review of IRS Revemue Rulings, 72 Bos.U.L.Rev. 841 at 872 n.160 (1992) |hereinafter Galler,
Judicial Review of Revenue Rulings).

495 U.S. at 483-4.

Commssioner v. Schieier, 515 U.S. 323 (1995).

MR RIS IR EERWE R0 K VE RS BRI o RO 420 20 U.S.C. § 216 (b).

26 C. F.R. § 1.104-1(c) (1994).

United States v. Burke, 504 U.S, 229 (1992).

515 U.S. at 334.

Id. at 336.

Rev. Rul. 93-55, 1993-2 C. B. #3307 + M+~ BT K EMmM Y e 1 Lo U TEB<IECHEEL N HE U2 QL 0 PRI
=7 QL QS ORIEUREER | R<HE UV UHELLW S 4° See 515 U. S. at 344 (O'Connor, ., dissenting).

Burke, 504 U.S. 229 (1992).

Id. at 336 n.8 (citations ommitted and quoting Davis, 495 U.S. at 472).

Cottage Savings Association v. Commissioner, 499 U.S. 554 (1991).
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LRC. § 1001(a).

26 CF.R. § 1.1001-1 (1990).

I RO EEC % O UIERERO W S > N wE S RMETEEUIRE D VEVEDGEERREES W~ DK S
B 37 R SR IR R YU +@ 1) A48 O 4J° See 499 US. 556-7.

(8)  Id at 560-1.

(88) Id. 561

(&) Id at 561-2.

(B) Rprh—an e dUERUOLY FEEAADDNEXKCOHER YO HK U4 eBRUTEEURS S ) NWRORU IV S

SUHHEE XU 208 Coverdale, supra note 63 at 59, R %RO7 Ao INMRUE OV HERF-PR S BN A4 NTET ik — N
FATHORE” WEUR L Qe ooRHCHENZO VI L MHDONEREEEUL Y S8 v U-20 1 D0 NEHROHR iEES
RS R S0 Q it 5 R AIDIEX R e Brennen, supra note 118 at 426-9. #6427 RUBEL LN 1 A —F —FK UL D einiRER
FBUOSW-0" MHDONEHROR | 88O #id L 0 e INQEE SR ER TEW R LB v 550° Id at 417-21; see also Mary L. Heen,
Plain Meaning, the Tax Code, and Doctrinal Incoherence, 48 Hastings L.J. 771 at 792 (1997). 53500 — 23" NA A — 3+ —~FTHKE 5 L &0 IhA K
- HH O (IS H 1 X O I LR o0 )0 LU O W ERRIRE ¢ SIEWRIR -G O LHPE W80 1) MWIEELR® [d. at 795 ¥4EX
LR NLERORE Uit vmu SO BHRT ERMCOSORKLUAINVMQORT b A K HR S IR U R o | s
BRI C R SRER DG RSO SR A0 507 HNHOEEWEE 0k A K S HECEE YN H D O NFKS
HEICEE L Q S 13” Merrill, The Chevron Doctrine, supra note 67 ~PHNEEp ~4°

(=) Peter A. Appel, Administrative Procedure and the Internal Revenue Service: Delimiting the Substantial Understatement Penalty, 98 Yale L.J. 1435
at 1437 (1989).

(¥) Tax Equity and Fiscal Responsibility Act of 1982 § 323. #$-Q3#r1" L HEM <G P BEuR Y 2 4°

() | B HCREIRE | 0L~ N80 {5 | f<LKEUI0Y -3 sV ORI Y — ¥ N+ 0 24807 1 -RR0
HF2110L —P N+ UK R W 520° Morgan, supra note 90 at 16].

143

(F) LRC. § 6662(a), (d)1) (2002).

() Id. § 6662(d)2)BY).

(£) Id § 6662(d)2)D).

(%) TreasReg. § 1. 6662-4(d)(3)(ii).

(B) #UEEREMUERRRS VR e BERIREMEEEN Y O S v SR CHRISCQEEHR MR v 5000 MHRT " MEEM QS
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